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About the Domestic Abuse Commissioner for England and Wales  

 

The Domestic Abuse Act establishes in law the Office of the Domestic Abuse 
Commissioner, whose duty it is to provide public leadership on domestic abuse 
issues and play a key role in overseeing and monitoring the provision of domestic 
abuse services in England and Wales. The role of the Commissioner is to encourage 
good practice in preventing domestic abuse; to identify adult and child victims and 
survivors, as well as perpetrators of domestic abuse; and to improve the protection 
and provision of support to people affected by domestic abuse from agencies and 
government. The Commissioner also aims to ensure that victims and survivors of 
domestic abuse are not disproportionately impacted by measures implemented by 
statutory agencies. 
 

Introduction 

 
The Domestic Abuse Commissioner welcomes the opportunity to submit a written 
response to this consultation.  
 
The Legal Aid Means Test Review provides the crucial opportunity for the 
Government to implement measures to ensure that all victims and survivors of 
domestic abuse have access to justice. The Domestic Abuse Commissioner believes 
that all victims and survivors of domestic abuse should be exempt from being 
means-tested for legal aid. Rather, where someone has experienced domestic 
abuse, they should automatically be granted state-funded legal support.  
 
Ensuring that all victims and survivors of domestic abuse have access to legal 
support is a key priority for the Domestic Abuse Commissioner. Many victims and 
survivors who contact the Commissioner highlight concerns about not being about 
not being able to obtain legal support due to being ineligible for legal aid despite 
being unable to afford the cost of private legal fees. Consequently, victims and 
survivors find themselves having to navigate the complex legal system as litigants-in-
person without any additional support. Being a litigant-in-person can be particularly 
onerous for victims and survivors, who may be retraumatised as a result of 
undergoing proceedings where are expected to litigate against their perpetrator.  
 
Whilst the Commissioner recognises that many of the proposals in the Means Test 
Review demonstrate an improvement from the current arrangements, there is 
concern that the proposals do not go far enough in cases involving domestic abuse, 
with some measures set to disproportionately affect victims and survivors who are 
lone parents.1 Further, in some cases, the requirement to provide additional 
evidence to support a means test application would not only prove burdensome for 
victims and survivors, but also create an additional burden to the public purse due to 
adding an additional layer of administration. With this in mind, the Commissioner 
submits that the most expedient approach would be to passport victims and 

 
1 Hirsch, D. (May 2022) More affordable justice: Proposals to reform the legal aid means tests and implications 
for living standards  
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survivors of domestic abuse through the legal aid system. The exemptions and 
qualifications that would be required in order for victims and survivors of domestic 
abuse to be acknowledged within the means test system would also be so 
administratively complex as to risk access to justice, as well as additional 
bureaucratic burden and cost to the taxpayer.   
 
Key Recommendation:  
 

1. Given the nature of domestic abuse, and the unique financial and legal 
pressures it puts on those subject to it, victims and survivors of 
domestic abuse should be exempt from the legal aid means test.  

 

All responses to this consultation should be read with this primary recommendation 

in mind.  

Due to the breadth of the Legal Aid Means Test Review consultation, this response 

focuses on the proposals which the Commissioner believes to be most pertinent to 

victims and survivors of domestic abuse in relation to civil proceedings. The Office of 

the Domestic Abuse Commissioner would be pleased to discuss any of the 

responses provided in further detail upon request.  

Consultation Response  

Chapter 2 – Overarching proposals 

Question 2: do you agree that we should continue to deduct actual rent and 

mortgage payments and childcare costs for the civil and criminal means 

assessments? Please state yes/no/maybe and provide reasons 

Yes.  

Housing and childcare costs can make up a large proportion of household 

expenditure for victims and survivors of domestic abuse. The full sum should be 

discounted due to the essential nature of such expenditure.  

 

Question 6: do you agree with the proposal to deduct agreed repayments of 

priority debt and student loan repayments taken directly from salary or 

deducted as part of the applicant’s tax return as part of the disposable income 

assessment for civil and criminal legal aid? Please state yes/no/maybe and 

provide reasons. 

Maybe.  

The recognition of debt repayments as part of the means test is a welcome step 

forward, as this is a key outgoing for many victims and survivors of domestic abuse 

who apply for legal aid. However, the Domestic Abuse Commissioner submits that all 

forms of debt should be deducted as part of the disposable income assessment, 

rather than just ‘priority debt’.  
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When leaving an abusive relationship, many victims and survivors of domestic abuse 

may need to rely on unsecured debt such as payday loans and unsecured debt in 

order to make ends meet or to allow them to set up a new home. Repayment of such 

loans should be regarded as equally important, with default on the same being 

subject to enforcement by creditors and court result in legal action. There is no clear 

rationale as to why some debts are not regarded within the disposable income 

assessment even though repayment of all forms of debt same could substantially 

affect an individual’s disposable income. 

The Domestic Abuse Commissioner is concerned at the lack of consideration being 

given to victims and survivors of economic abuse as part of these proposals. 95% of 

victims and survivors of domestic abuse experience economic abuse, of whom 60% 

are coerced into taking out loans and credit by a perpetrator.2 This can often leave 

victims and survivors struggling with debt repayment over long periods of time even 

once they have left a relationship. Consequently, all forms of debt repayment should 

be deducted for victims and survivors of domestic abuse.  

Conversely, the practicalities of evidencing all the debt which may be in the name of 

a victim or survivor of domestic abuse may be complex, on the basis that a 

perpetrator may take out a loan in the survivor’s name without the survivor being 

aware of its existence, or because victims and survivors of economic abuse may not 

have access to joint bank accounts or loan statements. With this in mind, it would be 

in the best interests of victims and survivors to exempt them from the means test 

altogether.  

Recommendation:  

2. All forms of debt repayments should be deducted as part of the disposable 

income assessment for legal aid. 

Chapter 3: Civil income thresholds, passporting and contributions 

Question 10: do you agree with our proposal to remove housing benefit 

payments from the civil and criminal income disregards regulations? Please 

state yes/no/maybe and provide reasons  

No.  

The Domestic Abuse Commissioner is concerned that this proposal will 

disproportionately impact victims and survivors of domestic abuse who access 

accommodation-based services such as refuge accommodation, emergency housing 

or move-on support, as they will likely be in receipt of the highest levels of housing 

benefit. According to Refuge, the average cost of staying in refuge accommodation 

is £350 per week. This money would usually be paid directly to the service provider 

rather than being given to the survivor as form of income, yet it could easily result in 

a survivor being pushed over the income threshold for the purposes of the means 

 
2 Surviving Economic Abuse (October 2021) Denied justice: How the legal aid means test prevents victims of 
domestic abuse from accessing justice and rebuilding their lives p17 
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test. Consequently, this could result in victims and survivors being penalised for 

leaving an abusive relationship and seeking accommodation support.  

The current proposals are also likely to disproportionately impact victims and 

survivors of domestic abuse with children, particularly if they are lone parents and 

have multiple children. Lone parents can qualify for as much housing benefit as 

couples, which means that a lone parent with multiple children could be in receipt of 

the highest levels of housing benefit and this would be regarded as income for the 

purposes of the means test. In turn, this could result in an individual being pushed 

over the income threshold and not being eligible for legal aid even though they do 

not have the disposable income to spend on legal fees.  

Further, these proposals could create large regional disparities with regard to legal 

aid eligibility, thus extending the postcode lottery of support available to victims and 

survivors of domestic abuse. Victims and survivors living in the South of England and 

in urban cities would be eligible to receive higher levels of housing benefit, with the 

provision in London ranging from £113.11 - £593.75 per week.3 This far exceeds the 

national average, which ranges from £79.97 – £252.09 per week.4 Consequently, 

victims and survivors living in the south of England and cities would be more likely to 

go over the income threshold and be excluded from legal aid just by virtue of their 

housing benefit receipts. 

Question 13: do you agree with our proposal to raise the gross income 

threshold for civil legal aid for a single person to £34,950 per year? Please 

state yes/no/maybe and provide reasons. 

Maybe. 

The Domestic Abuse Commissioner welcomes the proposals to raise the gross 

income threshold, with this being a positive first step to ensuring that more victims 

and survivors of domestic abuse will be able to access legal aid. 

However, it is submitted that prior to implementation, the £34,950 median income 

figure should be adjusted to reflect any changes to the median income which have 

taken place since 2020, when the figure is taken from, in order to avoid the threshold 

being out of date by the time the changes are implemented. It is further 

recommended that the Government should review this this threshold figure annually 

to ensure that it is in line with national wage changes and inflation. 

There is also concern that the increase in the threshold does not adequately reflect 

the affordability of obtaining private legal advice. In accordance with the Guideline 

Hourly Rates published by Her Majesty’s Court and Tribunal Service (HMCTS), 

solicitors can charge between £177 and £512 per hour for legal advice and support,5 

with barristers being able to set their own rates to act as counsel in proceedings. 

Due to the complexity of cases involving allegations of domestic abuse, victims and 

 
3 Valuation Office Agency (January 2022) Local Housing Allowance (LHA) rates applicable from April 2022 to 
March 2023 
4 Ibid.  
5 HMCTS (2021) Solicitors’ Guideline Hourly Rates  

https://www.gov.uk/government/publications/local-housing-allowance-lha-rates-applicable-from-april-2022-to-march-2023
https://www.gov.uk/government/publications/local-housing-allowance-lha-rates-applicable-from-april-2022-to-march-2023
https://www.gov.uk/guidance/solicitors-guideline-hourly-rates
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survivors often need extensive legal support throughout the proceedings. Litigation 

can often be protracted and expensive, with survivors who have contacted the 

Domestic Abuse Commissioner reporting that they had to spend £30,000 - £40,000 

on legal fees for their private family law proceedings.  

The cost of litigation involving allegations of domestic abuse often extends far 

beyond the means of individuals who fall outside of the legal aid threshold, leaving 

victims and survivors with the choice between representing themselves as litigants in 

person against a perpetrator, or having to incur large amounts of debt in order to 

obtain legal representation. This is a highly onerous choice for victims and survivors 

to make and the Government should instead exempt all victims and survivors of 

domestic abuse from having to undergo the means test for civil proceedings.  

Recommendations:  

3. Prior to implementation, the median income figure should be adjusted to 

reflect changes since 2020. 

4. The median income threshold figure should be adjusted annually to reflect 

national wage changes and inflation.  

5. Victims and survivors of domestic abuse should be exempt from undergoing 

the means test and automatically be granted legal aid for civil proceedings. 

Question 14: do you agree with our proposal to introduce a lower gross 

income threshold for civil legal help cases, with the threshold set at £946 per 

month? Please state yes/no/maybe and provide reasons 

Maybe.  

The Domestic Abuse Commissioner recognises that the introduction of a lower gross 

income threshold will reduce the administrative burden for applicants, caseworkers 

and the Legal Aid Agency. However, it is submitted that the threshold should be 

increased to at least £12,500, in line with the personal tax allowance threshold. This 

is on the basis that if a person’s income is low enough to exempt them from paying 

tax, they are unlikely to be able to afford to contribute towards legal proceedings. 

Question 15: do you agree with our proposal to remove the £545 monthly cap 

on allowable housing costs for applicants for civil legal aid with no partner or 

children? Please state yes/no/maybe and provide reasons. 

Yes. 

The Domestic Abuse Commissioner supports the proposals to remove the monthly 

cap on allowing housing costs for applicants with no partner children. The current 

cap does not reflect the median costs of a studio flat or one bedroom flat, which 

stand at £595 and £675, respectively.6 It is likely that the current cap 

disproportionately impacts victims and survivors of domestic abuse, who may be 

 
6 Office for National Statistics (2021) Private rental market summary statistics in England: October 2020 to 
September 2021 

https://www.ons.gov.uk/peoplepopulationandcommunity/housing/bulletins/privaterentalmarketsummarystatisticsinengland/october2020toseptember2021
https://www.ons.gov.uk/peoplepopulationandcommunity/housing/bulletins/privaterentalmarketsummarystatisticsinengland/october2020toseptember2021
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uncomfortable living in shared housing due to concerns regarding their personal 

safety after experiencing trauma.  

Question 16: do you agree with our proposal to deduct actual Council Tax as 

part of the civil means assessment? Please state yes/no/maybe and provide 

reasons. 

Yes.  

Deducting Council Tax as part of the civil means assessment will provide a fairer 

assessment of a person’s disposable income and the Domestic Abuse 

Commissioner welcomes the introduction of this measure.  

Question 17: do you agree with our proposal to increase the work allowance in 

the civil legal aid means test to £66 per month? Please state yes/no/maybe and 

provide reasons. 

Maybe.  

Whilst the Commissioner welcomes the slight increase in the work allowance, it is 

submitted that the increase should be higher in order to better reflect the cost of key 

expenditure such as travel, on which the average household spends £354 per 

month.7 Many victims and survivors of domestic abuse who leave their homes and 

local communities also find themselves moving further away from their workplaces 

for safety purposes. This can make their commutes longer and more expensive and 

it is submitted that the full cost of transport should be accounted for in the means test 

assessment.  

Question 19: do you agree with our proposal to set the Cost of Living 

Allowance at £622 per month for an individual? Please state yes/no/maybe and 

provide reasons 

Maybe.  

The substantial increase in the Cost of Living Allowance is noted and warmly 

welcomed by the Domestic Abuse Commissioner. However, the Commissioner is 

concerned that the figures which are being relied upon in the Means Test Review are 

now outdated and do not account for the substantial increase to the cost of living 

which has taken place since 2019. During this time, the cost of essentials such as 

food and energy have increased significantly to create a cost of living crisis.  

Whilst in 2019 the rate of inflation tracked by the Consumer Price Index was at 2%, 

in the 12 months to April 2022 it was calculated by the Bank of England to be at 9%.8 

The increase in the cost of living has been particularly burdensome for victims and 

survivors of domestic abuse with children, whom domestic abuse service providers 

have noted to be struggling to make ends meet.  

Recommendations:  

 
7 Yurday, E. (March 2022) Average UK Household Budget 2021 
8 Hudson, P. (June 2022) The Cost of Living Crisis, Institute for Government  

https://www.nimblefins.co.uk/average-uk-household-budget
https://www.instituteforgovernment.org.uk/explainers/cost-living-crisis
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6. In order to ensure that the Cost of Living Allowance reflects the true cost of 

living, the sum should be recalculated prior to the implementation of the new 

allowance. 

7. The Cost of Living Allowance should be re-assessed on an annual basis to 

account for changes to the cost of living.  

Question 22: do you agree with our proposal to set allowances for dependents 

at £448 per month for each adult and child aged 14 or over, and £211 for each 

child under 14? Please state yes/no/maybe and provide reasons 

No. 

The proposed allowances for children aged above and below the ages of 14 fall 

substantially short of the estimated cost of raising children and should be increased. 

The reduction in the allowances for children aged under 14 from £307.649 to £211 is 

likely to disproportionately impact victims and survivors of domestic abuse with 

young children, particularly if they are lone parents. The reduction in the allowance 

for children aged under 14 does not reflect the cost of raising a child, with the Child 

Poverty Action Group estimating that the cost of raising a child between the ages of 

0 – 14 gradually increasing from £96.55 to £157.55 per week, with the latter figure 

remaining static from the age of 11 until the child reaches the age of 17.10  

The allowance granted for children under the age of 14 in the review falls below the 

Universal Credit entitlement for a child, which is currently £290 for a first child and 

£244.58 for any subsequent children.11 Further, it does not provide an additional 

allowance for a disabled child, which is accounted for by Universal Credit, which 

provides £132.89 or £414.88 for a disabled or severely disabled child.12  

Recommendations: 

8. The allowances for all dependents should be set at a consistent rate of £448 

rather than being distinguished by the age of 14. 

9. Alternatively, the entitlement for a child under the age of 14 should be brought 

in line with the Universal Credit entitlements.  

10. The Domestic Abuse Commissioner supports the recommendation made by 

the Public Law Project in their response to the Means Test Review 

Consultation that there should be an additional allowance for lone parents 

(equivalent to half the entitlement for an additional adult in the household).13 

11. Any allowances granted should be annually assessed to account for changes 

in inflation. 

Question 23: do you agree with our proposal to not take into account the 

means of anyone providing temporary assistance to the applicant in the civil 

legal aid means assessment? Please state yes/no/maybe and provide reasons 

 
9 The Legal Aid Agency (April 22) Keycard 58 
10 Hirsch, D. and Lee, T. (December 2021) The Cost of Raising a Child in 2021 
11 Gov.uk Universal Credit: What you’ll get  
12 Ibid. 
13 Public Law Project (2022) Briefing on the Legal Aid Means Test Review consultation (Civil proposals) 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1067377/Eligibility-keycard_58_.pdf
https://cpag.org.uk/sites/default/files/files/policypost/Cost_of_a_child_2021.pdf
https://www.gov.uk/universal-credit/what-youll-get
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Yes. 

The Domestic Abuse Commissioner strongly supports this proposal. Many victims 

and survivors of domestic abuse rely on the temporary support of family or friends 

when leaving a relationship in order to help them get back on their feet. This 

proposal would ensure that victims and survivors are not wrongfully penalised for 

relying on temporary support. 

Question 24: do you agree with our proposal to implement a £500 earnings 

threshold for applicants in receipt of UC who are currently passported through 

the income assessment for civil legal aid? Please state yes/no/maybe and 

provide reasons. 

No.  

The Domestic Abuse Commissioner is strongly opposed to this proposal. The 

requirement for individuals on Universal Credit earning over £500 to have to undergo 

a full means test assessment is unduly onerous when considering that individuals 

who receive Universal Credit are recipients of the same because their income is 

deemed insufficient to cover their basic living costs. This is particularly burdensome 

where an individual may be on a zero-hours contract and would therefore have a 

fluctuating income and would need varying levels of financial support to top up their 

income.  

Further, including Universal Credit as income could lead to many victims and 

survivors being pushed over the £946 threshold and being required to contribute 

towards their legal costs, thus having to use state benefits designed to assist with 

the cost of living to pay for legal proceedings. This seems contrary to the purpose for 

which such benefits were designed. 

The complexity of the assessment process could trigger survivors to withdraw from 

the process and not seek legal support as they may struggle to provide all the 

required evidence to support their application. Further, victims and survivors of 

domestic abuse who are seeking to leave their partners may be deterred from 

applying for legal aid as Universal Credit is paid jointly to a household rather than to 

individuals and so they would be jointly assessed with their partners and may fall 

above the threshold.  

The £500 threshold could disproportionately impact Universal Credit recipients with 

multiple children, disabled children, or disabled adult dependents as the amount of 

Universal Credit they receive would be higher and would therefore push them above 

the threshold. This would disproportionately impact lone parents. The Commissioner 

is further concerned by the finding in the Ministry of Justice’s Equalities Assessment 

that women would be more likely to be detrimentally impacted by these proposals 

than men and the lack of mitigation for this issue.14  

It is unlikely that the administrative burden of requiring individuals earning over £500 

to undergo a full means test rather than automatically passporting them will act as a 

 
14 Ministry of Justice (March 2022) Equalities Assessment: Legal Aid Means Test Review, p.15 

https://consult.justice.gov.uk/legal-aid/legal-aid-means-test-review/supporting_documents/Equalities%20assessment%20final.pdf
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cost-saving measure, as the Legal Aid Agency would have to carry out far more work 

to assess all of the applications and look at all the payments being made to an 

individual. Studying all the evidence which would have to be provided would require 

far more time and resources than passporting recipients.  

Further, the administrative burden that this proposal would impose on practitioners 

could put them off from doing legal aid work and reduce access to legal support. 

Currently, all of the eligibility work and assistance with applying for legal aid which is 

carried out by practitioners is unpaid even though it is an extremely time consuming 

and bureaucratic process. Adding an extra layer of assessment rather than 

passporting would deter practitioners from taking on legal aid cases, particularly 

where it appears that someone may be on the border of the threshold. In turn, this 

would perpetuate existing issues around legal aid deserts, whereby there is a lack of 

legal aid lawyers to take on cases in certain regions. 

Recommendations: 

12. Universal Credit should continue to be passported for the purpose of the legal 

aid means test. 

13. Provisions should be made to ensure that victims and survivors of domestic 

abuse are passported so that they do not have any joint Universal Credit 

receipts with the perpetrator assessed as part of the means test. 

14. The Ministry of Justice should consider how best to mitigate the equalities 

implications of this measure prior to its implementation.  

Question 27: do you agree with our proposal to use a tiered model approach 

(40%/60%/80%) to determine the monthly income contribution? Please state 

yes/no/maybe and provide reasons 

Maybe. 

Whilst the Domestic Abuse Commissioner welcomes the increase in the contribution 

thresholds proposed by the tiered approach, there are concerns that the thresholds 

for contribution are still too low and may still price victims and survivors out of justice. 

As noted by the Public Law Project in their response to this Review, the requirement 

to contribute towards their legal aid costs prevents many victims and survivors of 

domestic abuse from accessing legal aid.15 This is also reflected in feedback 

received from victims and survivors by the Domestic Abuse Commissioner. 

There is research which demonstrates that victims and survivors of domestic abuse 

are disproportionately impacted by the requirement to contribute towards their legal 

aid costs, with research by the Law Society finding that one in five victims and 

survivors of domestic abuse were unable to proceed with a domestic violence 

injunction application as they were unable to afford the legal aid contributions.16 

Further, Surviving Economic Abuse found that the requirement to pay towards 

contributions acted as a deterrent to victims and survivors seeking legal 

 
15 Public Law Project (2022) Briefing on the Legal Aid Means Test Review consultation (Civil proposals) 
16 The Law Society (2018) Research into the impact of the legal aid capital and contribution thresholds for 
victims of domestic violence 

https://www.lawsociety.org.uk/en/topics/research/impact-of-legal-aid-thresholds-for-victims-of-domestic-violence
https://www.lawsociety.org.uk/en/topics/research/impact-of-legal-aid-thresholds-for-victims-of-domestic-violence
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representation as survivors feared it would compromise their long-term financial 

stability.17 This is problematic as the requirement to contribute towards legal aid fees 

is acting as a deterrent to seeking legal protection for victims and survivors of 

domestic abuse, leaving them vulnerable to further harm.  

Though the use of a tiered model reflects a progressive approach, the amount which 

individuals contribute still forms a significant portion of an individual’s income, 

particularly if they are lone parents with multiple children. In worked example 2 of this 

proposal in the Means Test Review document, Applicant 2 is expected to spend 

almost a fifth (19%) of his limited disposable income on legal fees every month,18 

which is an extensive financial commitment for an individual with limited means. It is 

further noted that the requirement to repay these costs within two years can be quite 

burdensome for individuals with limited means.  

Recommendations: 

15. Victims and survivors of domestic abuse should be exempt from having to 

contribute towards legal aid fees. 

16. Alternatively, there should be a mechanism to allow victims and survivors to 

apply for a repayment extension to allow them to split the costs over a longer 

period of time in order to allow them to make smaller monthly repayments.  

Chapter 4: Civil capital thresholds, disregards and passporting 

Question 29: do you agree with our proposal to increase the lower capital 

threshold to £7,000 and the upper capital threshold to £11,000? Please state 

yes/no/maybe and provide reasons 

Maybe.  

Though the increase in the capital thresholds is a positive step, the Domestic Abuse 

Commissioner submits that these proposals do not go far enough. Victims and 

survivors of domestic abuse should be exempt from the capital test on the basis that 

many victims and survivors who experience economic abuse are unable to access 

capital which they may share with the perpetrator because the perpetrator has 

restricted access to their financial resources. This means that whilst victims and 

survivors may have capital in their name, they are unable to use this to pay for legal 

proceedings and yet would still be prevented from accessing legal aid and in turn, 

legal support.19 

Further, many victims and survivors of domestic abuse who have access to their 

capital require this in order to leave relationships and be able to set up a new home, 

as well as having to rely on their capital in the event that they have to leave their jobs 

as a result of the abuse. Victims and survivors should therefore not be required to 

 
17 Surviving Economic Abuse (October 2021) Denied justice: How the legal aid means test prevents victims of 
domestic abuse from accessing justice and rebuilding their lives 
18 Ministry of Justice (March 2022) Legal Aid Means Test Review, p.55 
19 Surviving Economic Abuse (October 2021) Denied justice: How the legal aid means test prevents victims of 
domestic abuse from accessing justice and rebuilding their lives 

https://survivingeconomicabuse.org/wp-content/uploads/2021/10/Denied-justice-October-2021.pdf
https://survivingeconomicabuse.org/wp-content/uploads/2021/10/Denied-justice-October-2021.pdf
https://survivingeconomicabuse.org/wp-content/uploads/2021/10/Denied-justice-October-2021.pdf
https://survivingeconomicabuse.org/wp-content/uploads/2021/10/Denied-justice-October-2021.pdf
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spend their capital on legal proceedings, when often, it can be their only source of 

financial stability.  

As noted by the Public Law Project in their submission, the thresholds should be 

amended to reflect the affordability of privately paying for legal proceedings, rather 

than being based on household expenditure if victims and survivors are going to be 

deemed eligible to afford the same on the basis of these thresholds.20 

Recommendations: 

17. Victims and survivors of domestic abuse should be exempt from having their 

capital included as part of the legal aid means test assessment.  

18. The Ministry of Justice should adjust these figures based on the average cost 

of funding private litigation and guideline hourly rates rather than on average 

household expenditure.  

Question 30: do you agree with our proposal to increase the equity disregard 

from £100,000 to £185,000? Please state yes/no/maybe and provide reasons 

Maybe. 

Whilst it is acknowledged that the increase in the equity disregard is positive, the 

Domestic Abuse Commissioner remains concerned at the expectation that victims 

and survivors should sell their properties or borrow against their properties in order 

to be able to fund legal proceedings. Victims and survivors of domestic abuse may 

be unable to borrow against their properties due to not being in work or because 

their credit may be poor as a result of economic abuse.21 Domestic Abuse 

Commissioner has received several items of correspondence from survivors stating 

that they have been excluded from legal aid due to owning a property but have 

consequently had to represent themselves due to being on Universal Credit and not 

having the means to afford private legal representation.  

As noted in Professor Donald Hirsch’s report, ‘Priced out of justice? Means testing 

legal aid and making ends meet’, borrowing against a property is an incredibly 

difficult process, with equity release generally only being available for being aged 

over 55, with the equity release process taking between six to twelve weeks.22 This 

would result in victims and survivors seeking emergency orders, such as Occupation 

Orders from being unable to fund legal support for these matters. 

The requirement to borrow against a property is particularly counterintuitive with 

regard to private family law child arrangement proceedings. In such proceedings, the 

ability to provide a stable home is one of the criteria sought by the court when 

considering whom should be a child’s primary carer. By forcing individuals to borrow 

against their property or register high-interest charges which could impact their ability 

to keep their property, victims and survivors would be acting against the best interest 

of the children. Victims and survivors going through private family law proceedings 

 
20 Public Law Project (2022) Briefing on the Legal Aid Means Test Review consultation (Civil proposals) 
21 Surviving Economic Abuse (October 2021) Denied justice: How the legal aid means test prevents victims of 
domestic abuse from accessing justice and rebuilding their lives 
22 Hirsch, D. (2019) Priced Out of Justice? Means Testing Legal Aid and Making Ends Meet, p.37 

https://survivingeconomicabuse.org/wp-content/uploads/2021/10/Denied-justice-October-2021.pdf
https://survivingeconomicabuse.org/wp-content/uploads/2021/10/Denied-justice-October-2021.pdf
https://repository.lboro.ac.uk/articles/report/Priced_out_of_justice_Means_testing_legal_aid_and_making_ends_meet/9470897
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should therefore be exempted from the capital test and be passported through the 

gateway.   

19. Victims and survivors of domestic abuse going through private law child 

arrangement proceedings should have all the value of their equity disregarded 

on the basis that applying a charge on their properties could impact the 

outcome of their proceedings.  

Question 31: do you agree with our proposal to amend the means test so that 

where a victim has temporarily left their home, the equity disregard should be 

applied? Please state yes/no/maybe and provide reasons 

Yes.  

Victims and survivors who have left their homes should not be penalised for having 

equity in a property in which they no longer reside. The Commissioner wholly 

supports this proposal. 

Question 32: do you agree with our proposal to remove the £100,000 cap on 

the disregard for assets which are the Subject Matter of Dispute? Please state 

yes/no/maybe and provide reasons 

Yes.  

The Domestic Abuse Commissioner supports this proposal on the basis that many 

victims and survivors find themselves in vexatious disputes over assets brought by 

perpetrators and they are unable to use these assets to fund legal support. 

However, the Commissioner is concerned by proposals to continue applying a 

statutory charge to these cases. The statutory charge is attached to the asset in 

question for the purpose of requiring individuals to pay back all the legal aid which 

they received. This means that if a victim and survivor of domestic abuse wins the 

proceedings, they would be expected to repay the full cost of the legal aid, whereas 

the opposing party would not be subject to the same requirement if they also 

received legal aid. This is particularly onerous, as the charge accrues an interest of 

8% per year. Consequently, this would leave victims and survivors in a much worse 

off position than if they paid private rates in the long term.  

Question 33: would you support creating a new mandatory disregard in 

relation to inaccessible capital, and introducing a charging system to recoup 

legal costs in these cases? Do you think a waiver should apply (that is, do you 

think there are any cases in which we should not apply such a charge), and if 

so in what circumstances should it apply? 

No.  
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The Domestic Abuse Commissioner opposes the proposals to introduce a charging 

system to recoup legal costs and supports the submissions made by the Public Law 

Project23 and Rights of Women24 with regard to these proposals. 

The ability to register charges and restrictions on property could be subject to 

exploitation by perpetrators who wish to bring vexatious litigation against their former 

partners who own the family home. This is on the basis that a new charge would 

have to be registered against the property every time new proceedings were 

commenced, the cost of which would then accrue an interest rate of 8 per cent 

annually. With consideration to how protracted and expensive some proceedings, 

such as private family law proceedings involving allegations of domestic abuse can 

be, the value of the property could be extensively depleted by the time of sale, thus 

making the asset worthless in value.  

Question 37: do you agree with our proposal to create a discretionary 

disregard for benefit and child maintenance back payments from the capital 

assessment? Please state yes/no/maybe and provide reasons 

Yes. 

The Domestic Abuse Commissioner supports this proposal and believes that they 

could go further through making the disregard for child maintenance back payments 

mandatory. Many victims and survivors who write to the Commissioner have 

reported struggling to obtain child maintenance payments from perpetrators for 

extended periods of time and later only being able to obtain back payment via a 

court order. Whilst this can come in the form of a large lump sum, it should not be 

regarded as capital, particularly as many victims and survivors would have had to 

incur debts in order to support their children and the money which they receive will 

go towards childcare costs rather than being disposable income.  

Question 39: do you agree with our proposal to reintroduce capital 

passporting for non-homeowners in receipt of passporting benefits through 

the capital assessment for civil legal aid? Please state yes/no/maybe and 

provide reasons. 

Yes.  

The Domestic Abuse Commissioner support the reintroduction of capital passporting 

for non-homeowners and believes that the proposals should go further in order to 

include homeowners in receipt of passporting benefits, as well as all homeowners in 

receipt of Universal Credit.  

As noted in the response to question 30, victims and survivors of domestic abuse 

who own their homes but are in receipt of benefits struggle to access the value of 

their capital due to being prevented from borrowing against their assets due to their 

low incomes.  

 
23 Public Law Project (2022) Briefing on the Legal Aid Means Test Review consultation (Civil proposals) 
24 Rights of Women (2022) Consultation on the Legal Aid Means Test Review p.21  
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Passporting all individuals on benefits regardless of capital would also help reduce 

the administrative burden on the Legal Aid Agency when assessing applications and 

help to streamline the legal process for applicants and their caseworkers. 

Chapter 5: Immigration and asylum, under 18s and non-means 
tested cases 

Question 40: do you agree with our proposal to align the immigration 

representation Upper Tribunal capital threshold (currently £3,000) with those 

usually used for civil legal aid – namely a lower threshold of £7,000 and an 

upper threshold of £11,000? Please state yes/no/maybe and provide reasons  

Question 42: do you agree with our proposal to increase the immigration 

representation First-tier Tribunal capital threshold from £3,000 to £11,000? 

Please state yes/no/maybe and provide reasons 

Questions 40 and 42 are answered together for brevity. 

Yes. 

The Domestic Abuse Commissioner supports the proposals to increase the capital 

threshold for First-Tier and Upper Tribunal immigration proceedings in line with civil 

proceedings. However as noted in the response to question 29, above, victims and 

survivors of domestic abuse should be exempt from the capital test, as they should 

not be required to use their savings to fund legal proceedings.  

Question 41: do you agree with our proposal to remove the exemptions on the 

payment of income and capital contributions for immigration and asylum 

representation in the Upper Tribunal, replacing them with the new proposed 

income and capital thresholds for civil legal aid? Please state yes/no/maybe 

and provide reasons. 

No. 

Many victims and survivors of domestic abuse who are undergoing immigration 

proceedings do not have recourse to public funds and may also be ineligible or 

restricted in the number of hours which they are allowed to work in the United 

Kingdom. This means that many migrant victims and survivors have limited sources 

of income and this should not be further restricted by requiring them to pay 

contributions towards representation in the Upper Tribunal. Administratively, it would 

be easier to navigate this if all applicants with no recourse to public funds were 

passported through the legal aid application process.  

In the event that this proposal is implemented, it is submitted that victims and 

survivors of domestic abuse should be exempt, as per the response to questions 40 

and 42 of this consultation.  

Wider recommendations 

20. Hardship reviews 
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The Domestic Abuse Commissioner supports the proposals put forward by Rights of 

Women and the Public Law Project for the introduction of hardship reviews for civil 

proceedings in order to allow for individuals who are ineligible for legal aid but have 

only fallen through the system for technical reasons and cannot afford to pay for 

legal support to have their applications reviewed by the Independent Funding 

Adjudicator. This mechanism already exists for criminal legal aid and would provide 

a crucial safeguard for many vulnerable victim and survivors of domestic abuse 

seeking legal support.  

21.  Procedural and operational simplicity 

As the proposed measures are implemented, it will be crucial for the Ministry of 

Justice and the Legal Aid Agency to ensure that the legal aid system is procedurally 

and operationally easy to navigate. Many of the proposals have the prospect of 

causing additional confusion as to discretionary disregards and changes to 

passporting. It will therefore be important for there to be clear guidance published as 

to how any new disregards, exemptions and passporting restrictions will function in 

practice in order to avoid confusion or applicants having their applications turned 

down due to simple errors in their forms.  

The Commissioner is further concerned that the new proposals impose far more 

extensive evidentiary requirements, which will be more difficult for victims and 

survivors of domestic abuse to meet if they have left their home without all their 

belongings or had been subject to economic abuse and therefore no access to joint 

bank accounts or utility bills. The complexity of providing supplementary evidence to 

support legal aid applications is a further reason as to why victims and survivors of 

domestic abuse should be exempted from undergoing the legal aid means test. 


